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“the State of Washington,

NORTH BAY PARTNERS LLC, a limited
liability corporation,

Additional Party/Co-Plaintiff,
V. '

PIERCE COUNTY, a political subdivision of

Respondent/Defendant.
and o '

FOSS M. LESLIE ETAL, Taxpayers of record
for the property at issue,

 Additional Party.
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L INTRODUCTION
Taylor Resources, Inc. (“Taylor”) submifcs this reply to the Intervenor Coalitién td
Prétec"c Puget So_und Habitat’s (“CPPSH”) Response tb _Motions to Consolidate and for
Entry of Settlement Agreen.lcvnt. Order. CPPSH’s Response Brief dramatically overstates
the sbope and effect of the Settlement Agreement. and proposed order that are the subject
of the present motion.! The Settlement Agreément between Téylor, Pierce County, and

North Bay -Paftners LLC ("‘North Bay”) addresses a very limited aspect of the current

dispute. The Settlement Agfeement is fully within the County’s authority to execute, and

 the proposed order is fully within the Court’s authority to enter.

' The misstatements in CPPSH’s Response Brief begin with the first sentence. This case is not a dispute
between Taylor and waterfront property owners about the impact of geoduck aquaculture. This is a dispute
between Taylor and North Bay Partnership, on the one hand, and Pierce County, on the other, about the
interpretation of a permit Pierce County issued to Taylor in 2000. In fact, CPPSH was not an original party
in these proceedings, but has been allowed to intervene by stipulated order.
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" IL. FACTS

A. Background.
This case involves an Administrative Determination issued by Pierce County on
August 8,2007. Amended Petition for Review and Complaint for Damages Pursuant to

RCW 64.40 (“Amended Petition”) ] 3.8. In that Administrative Determinaﬁon, Pierce

'CouﬁtY determined that Taylor was required to obtain a new Shoreline Substantial

Developfnerﬁ Pgrmit for a geoduck farm Taylor operates on tidelands in Pierc;e County.
Id. The tidelands in question are oMed by North Bay. Id. 1[ 1.3.1. The County went on _'
to find that the Shoreline‘{Substaﬂtial Developmént Permit the Couhty previously issued to
Taylbr for that farm had eﬁpired. Id §3.8. Atthe time of the August 8, 2007

Administrative Determination, Tayldr had planted, but not yet harvested, a significant

number geoducks in the North Bay tidelands. /d. §4.3.2. The County’s Administrative

‘Determination did not address whether Taylor was authorized to harvest the geoduck it

had already planted, and, in fact, Taylor cbntinued to harvest previously planted geoduck‘\ :
after the C,ountil issued its Administrative Defer;ﬁination. | Joint Motion for Consolidation
and Entry of Settleme;nt'Agreement (“Joint Motion™), Attachment 1 at 2, q6.

Taylor appealed ;che Coqnty’s Administrative Determination to the I.Pierce County
Hearing Examiner (“Examiner”). The Examiner’s Decision, issued on March 26, 2008,
upheld the County’s Administrative .Determilnation. Joint 'Motion, Attachment 1 at 2, § 9.
While that Decision did not specifically address the harvest of the geoduck previously
planted geoduck, parts of that the Decision created uncertainty as to Whether that harvest
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MOTION TO ENTER SETTLEMENT . .. -4

was authorized. Id. Because of that uncertainty, Taylor has ref;ained from -harvestihg
geoduck from the North Bay tidelands since the Examiner’s March 26, 2008 Decision.
Taylor appealed the Mareh 26, 2008 Exammer s Dec151on to this Court. See Amended
Petition §3.10.> As part of this appeal, Taylor contends that the doctrlne of equltable
estoppel prohibits the County from restricting Taylor’s harvest of crops already planited in‘
the North Bay Tidelands. ]d. 9 4.3. Taylor’s Amehded Petition also .includes a claim for
damages under Ch. 64 40 RCW. Id. 15.1- 5 5. Taylor’s equitable estoppel and damages

clalms are based in large part on the fact that Taylor planted the geoduck in questlon in

| reliance on the County’s repeated statements, to Taylor and to the general public, that-

- Taylor’s permit did not expire. 1d. §3.7.

At the time of the Hearing Exami‘her proceeding, Tay'l'or estimated that the value of the
geoduck currently planted in the North Bay tidelands (and, consequently, the estimated |
damages if Taylor is ﬁqt able\to harvest those clams) is between $15 to .20'million.
Amended Petition, Exhibit A at 13.

B. The Settlement Agreement

On June 27,-2008, Pierce County, Taylor, and North Bay entered inte the

Settlement Agreement that is attached to their Joint Motion. Joint Motion, Attachment 1.

2 Simultaneous with Taylor’s appeal, the County filed a motion for reconsideration of the Examiner’s March
26, 2008, Decision. In response to the County’s motion, the Examiner issued an amended decision
(“Examiner’s Amended Decision”) on June 12, 2008. Taylor then appealed the Examiner’s Amended
Decision to this Court, and Taylor, Pierce County, and North Bay jointly moved to consolidate that appeal
with Taylor’s prior appeal of the March 26, 2008, Examiner’s Decision. See Joint Motion at 3. The
Examiner’s Amended Decision does not change the uncertainty created by the Examiner’s March 28, 2008
decision regarding Taylor’s ability to harvest the geoduck prev1ously planted in North Bay tidelands. /d. at
Attachment 1 at 2,  12.
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In that Settlement Agreement, Taylor and North Bay agree to dismiss their equitable

stoppel and damages cla1ms in exchange for Pierce County agreelng to join with Taylor

‘and North Bay in movmg this Court to enter an order authorizing Taylor to harvest the

geoduck presently planted in the North Bay Tidelands. Id., Attachment 1 at 3- 4 The
Settlement Agreement is not effective unless this J oint Motion is granted by the Court.
CPPSH’S Response significantly mlsconstrues two critical aspects of the
Settlement Agreement. First, contrary to CPPSH’s’s claims, the Settlement Agreement
does not circumvent the regular permit process. As CPPSH Isoints out, Taylor has applied-

for a permit to continue farming geoduck on the North Bay tidelands. The Settlement

Agreement makes clear that nothing in the Settlement Agreement constrains the County’s

discretion in processing that permit application. /d., Attachment 1 at 3, § Lb. The

Settlement Agreement does not address continued farming of the North Bay tidelands; it

only addresses the disposition of the geoducks already planted in those t_ideland_s pursuant |
to Taylor’s prior Shorellne S_tlbstatntialDevelol.oment permit.

Second CPPSH is incorrect in its claim that the County, pursuant to the -
Settlement Agreement has authorized Taylor to continue its farming activities on the
North Bay tidelands. The Settlement Agreement only requlres that the County join with
Taylor and North Bay in this Motion; the Settlement Agreement, 1n and of itself, does not
authorize anything. Id., Attachment 1 at 3, §L.a. If the harvest of the previously planted

geoducks is authorized, it will be authorized by this Court, not by the County. As
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explained b¢low, the Court is fully empowgréd to enter such an order; and the feébrd
before the Court‘suppml“ts“its entry.

Finally, it bears emphasizing that the Settlement Agreerﬁent and propoéed ordef do
not affect the ‘status of the Examiriér’s substantive conclusidns. The appeals of the
suB'star}ti‘v‘e aspects of the Examiner’s decision remain in placé ‘and\will mové forward.
This settlemeht only addresses the equitable estoppel and damages claims in the appeals.

| | " IIL.ARGUMENT

- CPPSH’s sole support for its claim that the County is not authorized to enter into

the Settlement Agreement is the United States Court of Appeals for the Ninth Circuit’s

decisién in Ledgue of ResidéntiaZ Nei’ghborhood Advocates v. City Qf Los Angeles, 4'9_8
F.3d 1052 (9" Cir. 2007). League of Residential Neighborhood Advocates is readily |
distinguishable on at least two bases. |

First, in Zeague_ of Re_sz'denz‘idl Neighborhood Advo_cazfes, the Cify of Los Angeles’s
Settlement Agreement actually contravened its preyious administrative decision (which j
had been upheld by the courts) denying the Conditional Use application for the activity in
question; Here, the Examiner’s March 26, 2008 decision does nét spe;ciﬁéally address the
use that is the subject of the Settlement Agreemént——the harvest of the geodupks
previoqsly planted in the Nor‘Fh Bay tidelands. While the Examiner held that continued
farming of North B‘ay tidelands for geoduck requires a new Shoreline Substantial
Developm¢nt permit, that hold;ng does not‘necessarily address the disposition of the,.
geoducks planted oﬁ the North Bay tidelands pursuant to Taylor’s previous pe’rfnit. The
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harvest.of previously planted g'eoduck is more akin tb .completing the previous farming
activities than continuing farming operations into the future. Thus, harvest of those
geoducks is not. necessarily precluded by the Examiner’é decision. .

Second, inALeague of Residential Nez‘g’hbofholod Advocates, the City attempted to
actually authorize the use in ciuestion as part of its Settlement Agreement. Here, by-

contrast, the County has not authorized anything as part of the Settlement Agreement.

Rather, the County has agreed to join in moving this Court to enter an order authorizing -

the ‘harve.:st. Thus, the question in this c.‘ase' _is whether the Court, not the County, has the
authority to allﬁw Taylor to hérvést the geoduck cunrently‘planted in the North Bay
tidelands. |

The Court cléarly‘has such authofity. As noted in Section 11, above, the Amended
Petition in this action includes a claim based on the doctrine of equitable estoppel. See |
Afnended Pe;tition 4.3. The elements of equitable estoppel are: (1) a party's admission,
statement or act that is inconsisfent With its 1atér claim; (2) abtjbn by another party in

reliance on the first party's act, statement or admission; and (3) injury that would result to

the relying party from allowing first party to contradict or repudiate prior act, statement or

admission. Sée Krémarevcky v. Dept. of Social and Hedlth Services, 122 Wn.2d"738, 743,
863 P.2d 5315 (1993) (citing.Robinson v. Seattle, 119 Wn.2d 34, 82, 830 P.2d 318, cert.
denied, 506 U.S. 1028, 113 S. Ct. 676, 121 L. Ed. 2d 598 (1992). See also Board of
Regents of the Univ. of Washington v. Seattle,‘ 108 Wn.2d 545, 551, 741 ,P;2d 11 (1987).

To establish injury, Taylor must establish its justifiable reliance worked to its detriment.
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In addition, a party asserting an equitable estoppel claim against a governmental entity
must show that equitable eétoppel “must be necessary to prevent a manifest injustice” and

that “the exercise of governmental functions must not be impaired as a result of the

estoppel.” See Kramarevcky, 122 Wn.2d at 743.

Taylor’s complaint in this action alleges facts sufficient to carry an equitable -

| estoppel claim. First, Taylor alleges that prior to the decision on appeal the County

repeatedly indicated to Taylor that the pe_i'mit a’llowed.ongoing_ geoduck aquaculture,

without expiration. Amend'ed_Petition 93.7. Taylor also alleges that it planted the

geoduck currently located in the North Bay Tidelands in reliance on those prior County

interpretations. Id. at 4.3.2. Because the interpretation came from all levels of the .
Department of Planning and Land Services, Taylor’s reliance on those statements is
justifiable. Id. Moreover, Taylor alleges that it was injured by its reliance on Courity

interpretati'on. Id. Failure to grant relief will result in “manifest injustice” to Taylor, as

the injury is based solel.}f’ on the fault of the County. Id Fiﬁally, equitable estoppel

againét the County will not impair its exercise of governmentél functions, as the
application of the doctrine rélate‘s_ to facts and represéntations unique to Taylor’s geodﬁck
farm. Id. |
If Taylor successfully.litigated its claim of equitable estoppel, the appropriate
remedy would be an order from thié Court‘theﬁ the County is estoﬁped from prohibiting
Taylor’s harvest of the geoduck currently plaﬁted in the North Bay 'Tidelands and,

therefore, authorizing Taylor to commence such harvest. Here, rather than litigate t}lat
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issue, Taylor, North Bay and the County have jointly moved that the Court enter such an '

order in exchange for resolving the equitable estoppel and damages claims currently

pending before this court. The Court cleaﬂy has. authority lto enter such an order.
IV. CONCLUSION
The original ﬁarties to this proceeding——Pierce County, Taylor, and North Béy%
have entered ihtoj a Settlement Agreérﬁent that resolves the éigniﬁcant damages and
equitable estopll)e‘lrissues currently pending before -thé- Court. Th¢ validity of that

Settlement Agreement is dependent upon this Court entering an order authorizing Taylor

to harvest the geoduck currently planted in fhe North Bay tidelands. This Court is fully

authorized to enter such an order, and the interests of justice support such an action.

~ Taylor therefore requests that the Court enter an order that accomplishes the -

following:

| 1. _Consohdates this matter with the pending Cause Number 08-2- 015 71-5, Wthh
~ challenges substantially the same actions at issue in this petltlon

2. Authorizes Petitioner/Plaintiff Taylor Resources, Inc., to harvest the geoduck’
~ clams currently planted in the tidelands owned by North Bay Partners LLC.

3. Dismisses from these consolidated cases Petitioner/Plaintiff Taylor Resources,
Inc.’s, claims based on the doctrine of equitable estoppel.

4. Dismisses from these consolidated cases Petitioner/Plaintiff Taylor Resources, Inc.
and North Bay Partners LLC’s claims for damages pursuant to Ch. 64.40 RCW.*

5. Continues in these consolidated cases the stay order that is currently in effeot in
. this matter.’

3 No party has objected to consolidation of these two matters.
4 As noted in the Joint Motion, entry of paragraphs 3 and 4 of the proposed order is conditioned on entry of
paragraph 2 of the proposed order. In other words, if the Court does not enter paragraph 2, the Court should”

not entéf paragraphs 3 or 4.
3 No party has opposed continued stay of these proceedmgs
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DATED this 17" day of July, 2008.

GORDONDERR LLP

‘Amanda M. Carr, WSBA #38025
Attorneys for Petitioner, Taylor Shellfish Farms
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NORTH BAY PARTNERS LLC, a limited
liability corporation,

Additional Party/Co-Plaintiff,
V. IR

PIERCE COUNTY, a political subdivision of
the State of Washington, '

and -
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for the property at issue,
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)
)
)
)
)
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I, Terri A. Tyni, declare as follows:
That I am over the age of 18 years, not a party to this action, and competent to be a

witness herein;

That I, as a legal assistant in the office of GordonDerr LLP, caused true and correct

copies of the following documents to be delivered as set forth‘below:

L Taylor Resources Inc.’s Reply In Support of Motion to Enter Settlement
- Agreement Order; and -
2. Declaration of Delivery

and that on July 17, 2008, I addressed. said documents and deposited them for delivery as

follows:
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Ms. Jill Guernsey | Jerry R. Kimball

Pierce County Prosecuting Attorney Law Office of Jerry R. Kimball
955 Tacoma Avenue S. #301 - 1200 Fifth Avenue, Suite 2020
Tacoma, WA 98402 : Seattle, WA 98101-3132
[] By United States Mail - [ ] By United States Mail
[x] By Legal Messenger - [x] By Legal Messenger
[] By Facsimile ' - [ 1 ByFacsimile

. [ 1 =~ ByE-malil : [ ] By E-mail
Mr. David A. Bricklin , -~ Michael DeMille
Bricklin Newman Dold, LLP P. O. Box 804 ‘
1001 Fourth Avenue, Suite 3303 : ~ Lake Bay, WA - 98349-0804
Seattle, WA 98154 _ :
[ 1 :By United States Mail [x] = By United States Mail
[x]- . By Legal Messenger [ 1 . ByLegal Messenger
[] By Facsimile [ ] - ByTFacsimile
[ 1 ByE-mail [ ] By E-mail

T certify under penalty of perjui'y under the laws of the State of Washington that the
foregoing is true and correct.
EXECUTED at Seattle, Washington on July 17, 2008.

Terri A. Tyni, Declafant
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